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OPINION AND ORDER

Paintiff, asserting jurisdiction under 28 U.S.C. § 1491 (2000), seeksrelief in this
court for damages arising from three decisions by the Army Board for Correction of
Military Records (ABCMR) finding that plaintiff’s retirement on June 30, 1996 was
voluntary. Complaint (Compl.) 11 1, 4, 15; Administrative Record (AR) at 7, 48, 120.
Plaintiff seeks reingtatement to active duty and back pay from the date of retirement to the
date of reinstatement. Compl. at 4. Upon request of the parties, by its Order of September
23, 2002, the court remanded this matter to the Deputy Assistant Secretary of the Army for
Army Review Boards, Mr. Karl F. Schneider. Plaintiff’s retirement was again found to be
voluntary. AR at 2.

Now before the court are Plantiff’s Motion for Review of Decison on the Basis of
Adminigrative Record (A.’s MSJ or plaintiff’s motion) filed on April 4, 2003 and



Defendant’s Motion to Dismiss for Lack of Jurisdiction or, in the Alternative, for

Judgment on the Adminigtrative Record, and Defendant’ s Opposition to Plaintiff’s Motion
for Judgment on the Adminigrative Record (Def.’sMTD or defendant’s motion) filed on
June 23, 2003, which have been fully briefed. Upon request of plaintiff, the parties
presented ora argument on these motions on December 2, 2003. See Order of November
20, 2003. The court dso has before it an extensve evidentiary record generated by three
decisons of the Army Board for Correction of Military Records and a decison on remand
by the Deputy Assstant Secretary of the Army for Army Review Boards, aswell as a letter
to plaintiff from the Army Office of the Ingpector Generd Assstance Division (1G Letter),
AR at 44-47, prepared as afind response to plaintiff’ s request for an inquiry into his
retirement. For the following reasons, the court GRANTS defendant’ s mation.

l. Background

Both parties agree that the primary issuein this controversy is whether plaintiff
Lieutenant Colonel Milton N. Lynn’s retirement from the United States Army on June 30,
1996 was voluntary. See Pl sMSJat 4; Def.’sMTD at 1. In April 1994 plaintiff was
experiencing health problems, and underwent amedica evaluation which produced a*P3"
level of limitations on physicd work activities. AR at 340. Plantiff had over twenty years
of serviceinthe Army a thistime, AR a 33, and was digible for voluntary retirement
under Army Regulation 635-100 Personnd Separations, Officer Personnd 4-13(a)(1)
(May 1, 1989). Plaintiff was scheduled for a mandatory work reassgnment in the summer
of 1994, Def.’sMTD at 3-4, and he did not wish to be reassigned, AR at 46, 243. As
plantiff stated in a 1996 memorandum (contesting the results of his disability evauation):

“I was going to retire if the [Military Occupationa Specidty/Medical Retention Board
(MMRB)] was not held rather than go to anew assgnment ... .” AR at 243.

In the spring of 1994, plaintiff prepared an gpplication for voluntary retirement with
the assistance of Bruce Jefferson, a Retirement Analyst at Fort Hood. AR at 33-34, 74.
Paintiff sgned the application on May 6, 1994 and obtained his unit commander’ sinitias
on the gpplication. AR at 1, 33-34. Concurrently, plaintiff was seeking review of his hedth
condition through the Army’ s disahility evaluation system and was waiting for the
convening of an MMRB, a board associated with the disability evaduation system.
Plaintiff’ s Statement of Facts (Pl.’s Facts) 1101 Mr. Jefferson, in a 1996 letter addressed
“To Whom It May Concern,” recounts the manner in which plaintiff submitted his voluntary
retirement application: “Lieutenant Colonel Lynn requested that | prepare his Request for
Retirement Memorandum. Upon returning the memorandum, LTC Lynn stated that he was
waiting for natification of gn] [MMRB], and | was not to forward the memorandum until he
informed me” AR a 74.

Facts cited to filings of only one of the parties do not gppear to bein dispute.
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Faintiff’s assgnment officer was apparently dso aware that Mr. Jefferson was
holding plaintiff’ s completed retirement application. AR at 2432 As plaintiff explanedin
his 1996 memorandum, the MMRB was delayed due to “field problems and the time it
required to obtain Sx . . . colonels for the board.” 1d. The assgnment officer, who
goparently had been dlaying plaintiff’s reassgnment orders until the MMRB was convened
but who could wait no longer, caled Mr. Jefferson and directed him to forward plaintiff's
retirement application for processng. 1d.; Def.’sMTD at 5; Fl.’s Facts 1 13. Plaintiff’s
retirement gpplication was processed and approved, resulting in orders generated on August
18, 1994 scheduling plaintiff’ sretirement for May 31, 1995. AR at 284.

Maintiff received notice that his retirement gpplication had been approved when his
initial retirement orders were issued on August 18, 1994. AR a 74, 284. He ddayed
asking for his retirement orders to be revoked, because he expected his disability
evauation to be completed before the May 31, 1995 effective date of hisretirement. AR
a 74. Because hisdisability evauation took longer than expected and would not be
completed by the May 31, 1995 retirement date, plaintiff asked that his retirement orders
be revoked, an action that would suspend his scheduled retirement date® AR at 45, 74. The
retirement orders were revoked on May 18, 1995, approximately two weeks before
plaintiff’ s scheduled retirement, thereby suspending the effective date of plaintiff’'s
retirement pending disability processng. AR at 2, 285.

The Army physcd disability sysem proceedings were extensive, including “an
MMRB on 26 August 1994, an MEB [Medica Evauation Board] on 9 November 1994,
[and] PEB’s[Physica Evauation Boards] on 13 March 1995, 11 April 1996, and 23 April
1996 (formd).” AR at 42. These proceedings culminated in afind determination issued
on May 31, 1996, finding plaintiff fit for active duty in his specidty. AR a 255. This
determination aso directed that “[i]f this soldier was scheduled for separation or
retirement for reasons other than physicd disability, that separation or retirement action

Plaintiff’s description of the 1994 eventsin his 1996 memorandum suggests that the assignment
officer knew of the whereabouts of the completed voluntary application:

Since my assgnment officer had waited (without any luck) al summer for the MMRB
to convene and cut the flagging orders, he was forced to cut PCS orders|i.e,
reassgnment orders] on meimmediately. Therefore in mid-August 1994 he cdled Fort
Hood retirement section and [Mr. Jefferson] mistakenly faxed the package to the
Personnel Command.

AR at 243.
3See Section 11.B.2 for afull discussion of the revocation of retirement orders.
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may continue” 1d. On June 10, 1996, new orders scheduling plaintiff’ s retirement were
issued, with an effective retirement date of June 30, 1996. AR at 250. Plaintiff retired on
June 30, 1996. Compl. 1 4.

. Discusson
A. Standard of Review

This court has jurisdiction under the Tucker Act “to render judgment upon any clam
againg the United States founded ether upon the Condtitution, or any Act of Congress or
any regulation of an executive department.” 28 U.S.C. § 1491(a)(1). A plaintiff must not
rely solely on the Tucker Act, however; he must also “assart aclam under a separate
money-mandating condtitutiond provison, statute, or regulation, the violation of which
supports a clam for damages againgt the United States.” Jamesv. Caldera, 159 F.3d 573,
580 (Fed. Cir. 1998). A military officer isentitled to basic pay as*‘amember of a
uniformed service who ison active duty.”” Adkinsv. United States, 68 F.3d 1317, 1321
(Fed. Cir. 1995) (quoting 37 U.S.C. § 204(a)(1) (2000)). If amilitary officer’s retirement
was “involuntary and improper, [the officer’ 5] satutory right to pay was not extinguished,
and. . .sarvesasabassfor Tucker Act jurisdiction.” Id. “If, however, [the officer’ ]
retirement was ‘voluntary,’” he retained no statutory entitlement to compensation, and thus
no money-mandating provision would support Tucker Act jurisdiction over hisclam.” 1d.
(citing Sammt v. United States, 780 F.2d 31, 32-33 (Fed. Cir. 1985)).

When assarting jurisdiction, plaintiff is entitled to rely on the dlegationsin the
complaint, which are favorably construed by the court. See Scheuer v. Rhodes, 416 U.S.
232,236 (1974) (“[1]t iswdl established that, in passing on a motion to dismiss, whether
on the ground of lack of jurisdiction over the subject matter or for failure to State a cause
of action, the adlegations of the complaint should be construed favorably to the pleader.”),
overruled on other grounds by Davisv. Scherer, 468 U.S. 183 (1984). However, “[f]act-
finding is proper when considering amoation to dismiss where the jurisdictiond factsin the
complaint (here, aleged involuntariness) are challenged.” Moyer v. United States, 190
F.3d 1314, 1318 (Fed. Cir. 1999). “If amoation to dismissfor lack of subject matter
jurisdiction . . . challenges the truth of the jurisdictiona facts dleged in the complaint, the.
.. court may congder relevant evidence in order to resolve the factua dispute” Reynolds
v. Army & Air Force Exch. Serv., 846 F.2d 746, 747 (Fed. Cir. 1988).

“Because the motion is brought pursuant to [the predecessor rule to RCFC 12(b)(1)]
and raisesjurisdictiond issues, the filing of materials outside the pleadings does not cdll
for congderation of the mation as one for summary judgment.” Al Johnson Constr. Co. V.
United States, 19 Cl. Ct. 732, 733 (1990). The court may review the record and resolve
disputed facts. 1d. (“While the unchalenged alegations of the complaint are taken astrue
for purposes of ruling on the motion, the court may inquire, by affidavits or otherwise, into
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facts necessary to support jurisdiction, and may resolve disputed facts.” (citation omitted)).
Paintiff must adduce “relevant, competent proof to establish jurisdiction.” Puerto Rico v.
United States, 44 Fed. Cl. 618, 621 (1999) (citing McNutt v. Gen. Motors Acceptance
Corp., 298 U.S. 178, 189 (1936)). Plaintiff “bears the burden of establishing subject
matter jurisdiction by a preponderance of the evidence.” Reynolds, 846 F.2d at 748.

The court must determine, in this voluntarinessinquiry, whether plaintiff has made a
free choiceto retire. See Mclintyrev. United States, 30 Fed. Cl. 207, 211 (1993) (“The
focus of [the voluntariness] inquiry is whether the plaintiff exercised afree choicein
making the resignation or retirement decison.”). A resgnation from the military is
presumed to be voluntary. Tippett v. United States, 185 F.3d 1250, 1255 (Fed. Cir. 1999);
Moyer, 190 F.3d at 1320. However, “[a]n otherwise voluntary resignation . . . isrendered
involuntary if it . . . results from misrepresentation or deception on the part of government
officers” Tippett, 185 F.3d at 1255 (citing Scharf v. Dep't of the Air Force, 710 F.2d
1572, 1574 (Fed. Cir. 1983) and Covington v. Dep't of Hedlth & Human Servs, 750 F.2d
937, 942 (Fed. Cir. 1984)). “[T]he misinformation must be such that a ‘ reasonable person
would have been mided.”” Id. a 1258 (quoting Scharf, 710 F.2d at 1575). “‘[I]f the
employee maeridly relies on the misnformation to his detriment, hisretirement is
consdered involuntary.’” 1d. at 1255 (quoting Covington, 750 F.2d at 942).

For the purposes of establishing jurisdiction based on aretirement rendered
involuntary because of misrepresentation, plaintiff must show that “ specific
misinformation, deception or improper advice” was given that would have mided a
reasonable person and that plaintiff relied on the misinformation. Heaphy v. United States,
23 Cl. Ct. 697, 702 (1991). Thisisan objective test which does not require inquiry into
the subjective perceptions of plaintiff. Bergman v. United States, 28 Fed. Cl. 580, 588
(1993).

Finally, under certain circumstances a retirement or resignation may aso be
involuntary if an employee “* unsuccessfully tries to withdraw his resgnation before its
effective date’” 1d. at 585 (citation omitted).

B. Whether Lieutenant Colond Lynn’s Retirement Was Voluntary

Paintiff advances two theories to support his claim that his retirement was
involuntary and thus within the jurisdiction of thiscourt. See Pl’sMSJat 11-15. Thefirst
isthat “mignformation was surdly negligently or innocently supplied” by Mr. Jefferson,
upon which plaintiff reied to his detriment, “render{ing] the retirement involuntar{y].”* 1d.

“Plaintiff presentsthis theory astwo related propositions. Fird, “[p]laintiff’s ddivery of the
retirement gpplication to Mr. Jefferson was conditional.” Pl.’sMSJat 11-12. Second, “[p]laintiff
operated on the good faith belief that he could ddliver the retirement application to Mr. Jefferson on a
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a 11-13. The second theory isthat plaintiff made “an attempt to withdraw” his voluntary
application for retirement and was refused in circumstances which rendered the retirement
involuntary. 1d. a 14 (“ The reingtatement of voluntary retirement orders on June 10,
[1996] was. . . not voluntary.”). The court considers these theoriesin turn.

1 Allegation of Misrepresentation of Materia Information

The“gatement” that plaintiff clamsto be a misrepresentation of materid
information is Mr. Jefferson’ s acceptance of plaintiff’s retirement gpplication to be held by
Mr. Jefferson and not forwarded without further communication from plaintiff. Seeid. at
13 (describing the “ statement” as “the representation, implied or expressed, from Mr.
Jefferson that the application would not be submitted”). The court must decide whether
Mr. Jefferson’s conduct in these circumstances constituted misrepresentation of materia
information which would have mided a reasonable person into areasonable belief in the
exisence of aright to file a conditiond, voluntary retirement application, and whether
plaintiff relied on such conduct to his detriment.

Thereis no evidence in the record that Mr. Jefferson made an express statement that
plantiff’s retirement application, if left in Mr. Jefferson’s office, would not be forwarded
without further communication from plaintiff. Plaintiff contends, however, that the act of
accepting the application on the termsit was offered by plaintiff was “misinformation by
glence” 1d.

Thereis no regulaory provison permitting the conditiond filing of asgned
voluntary retirement gpplication, with processing to be suspended until a disability
evauation processisfindized. See generdly Army Reg. 635-100 11 4-1 to 4-37
(retirement). The published personne procedures do not contemplate holding a voluntary
gpplication once submitted. See Army Pamphlet 600-8-11 Military Personnel Office
Separation Processing Procedures, Procedure 1-5, Voluntary Retirement of
OfficersWarrant Officers, at 29-30 (July 1, 1984) (showing review, notice and forwarding
actions for submitted voluntary retirement applications but not indicating that a conditiona
hold possihility exists). Under the applicable regulations, plaintiff had no authority for his
request that Mr. Jefferson hold the retirement gpplication, and Mr. Jefferson had no
authority to do so. See AR at 75 (dating in a 1996 Inspector Generd |etter that “[y]our
retirement gpplication should have been processed immediately upon its submission to AG;

conditional basis and that he could cancel that gpplication once ddlivered” because “[p]laintiff reied
upon the representation, implied or expresq], from Mr. Jefferson that the application would not be
submitted.” 1d. at 12-13. The court finds that these propositions together comprise plaintiff’s theory
that Mr. Jefferson’s conduct was a misrepresentation of materia information that rendered the
retirement application involuntary.



however, it was held a your request. Appropriate action was taken to ensure this does not
happen in the future.”). In asking Mr. Jefferson to do something not authorized by Army
Regulations, plaintiff gppears to have requested afavor of Mr. Jefferson, so that plaintiff
could easly resort to a back-up measure he thought he needed in case of adday in his
disability evaluation process. See AR at 12 (dtating the conclusion of the ABCMR that
“[t]he retirement application was apparently a backup measure because the gpplicant was
facing reassgnment”).

Although Mr. Jefferson lacked regulatory authorization, by accepting plaintiff’s
completed retirement gpplication and putting it into what he termed the “ suspense file” AR
a 74, plaintiff contends that Mr. Jefferson made at least a non-verba statement that must
be tested under the misrepresentation standard developed by the Federa Circuit in
involuntary retirement cases, see Pl.’sMSJ at 12-13.

In aleading civilian pay case, the Federa Circuit examined a misrepresentation by
the United States that rendered aretirement involuntary. Scharf, 710 F.2d at 1574-75. In
Scharf, the petitioner, a civilian employee of the federd government, had submitted an
“gpplication for optiona retirement” but later discovered that his hedth did not permit him
to continue working up until hisretirement date. 1d. at 1573. He consulted a counselor at
the agency where he worked about how to manage his sick time, his optiona retirement and
adisability retirement gpplication. 1d. at 1573-74. The counselor gave incorrect advice
which foreclosed Mr. Scharf’s most advantageous course of action, which would have been
to withdraw his optiona retirement gpplication and to collect dl of hissck time at full pay
before going on disability retirement. 1d. at 1574. There was evidence that the counselor
made amideading statement to Mr. Scharf, stating thet if he did not withdraw his optiona
retirement and later got disability retirement, the ** optiond retirement would be set aside
and he would go on disability retirement.”” Id. at 1575. The court found that the agency had
“afirmatively mided the petitioner about hisretirement rights” Id. at 1575 n.3. The
satement was “highly mideading and materidly affected the petitioner’ s decison
regarding retirement” because

[a] reasonable person would certainly have concluded from the advice
received that there would be no adverse consequencesiif an optiond
retirement preceded a disability retirement. Furthermore, it was reasonable
for petitioner to rely on the advice of his retirement counselor, and he did in
fact rely on this advice in good faith.

1d. a 1575. Because Mr. Scharf, “indigputably a reasonable man, in good faith, justifiably
relied on this mideading advice to his detriment, . . . petitioner’ s optiond retirement from
the federd civil service was an involuntary retirement.” 1d.

In contrast to the retirement advice discussed in Scharf, the court finds that in this



case Mr. Jefferson’s conduct was not “highly mideading.” Indeed, it was not advice of any
sort. Mr. Scharf sought advice as to what the retirement rules werein order to act in
accordance with them. In this case plaintiff had decided to initiate a voluntary retirement
application and asked Mr. Jefferson for afavor in the handling of his gpplication that was

not contemplated by the rules governing that gpplication process. Plaintiff had achieved the
rank of lieutenant colond, AR at 34; Mr. Jefferson was a civilian retirement anayd,

working as a technician within the Trangition Command at Fort Hood, Texas, AR at 45, 74,
243; Paintiff’s Written Response to the Court’s Order of November 25, 2003 (Pl.’s Resp.)
a 1. Mr. Jefferson complied with an officer’ s request for an accommodation outside the
rules. AR a 74. Mr. Jefferson provided that accommodation until he was ordered to
forward the application by plaintiff’s assgnment officer. AR a 243; scedso AR at 74
(stating that Mr. Jefferson forwarded plaintiff’ s retirement application at the request of
someone in the assgnment branch); Pl.’s Resp. a 2 (“The Branch Manager had control over
Mr. Lynn in the sense that he could assign Mr. Lynn to a new assignment.”). Mr. Scharf was
given incorrect benefits information that was materid to hisretirement decison. Inthis

case thereis no evidence that plaintiff asked for and was given misinformation about the
risks associated with attempting to submit conditionally a completed retirement

goplication. The court finds that Mr. Jefferson’s agreement to plaintiff’ s request to hold

the retirement application was an acquiescence to plaintiff’s request, not amideading
gtatement regarding retirement rights.

In Covington, another civilian pay case decided by the Federa Circuit, afedera
civilian employee received a reduction-in-force (RIF) notice that stated, “without
qudification, that the agency was going to be abolished and that [the plaintiff] had no right
of assgnment to another pogition.” 750 F.2d at 942. Included in the notice was
information regarding Mr. Covington'’s retirement annuity benefits. 1d. at 939 (*Since
Covington was digible for an immediate retirement annuity, information concerning
benefits of discontinued service retirement was included in the notice.”). The RIF notice
was maeridly ineror. Id. a 942. Fird, the notice incorrectly advised “that [Covington]
would have no opportunity to be reassigned.” 1d. Also, the notice “falled to date that his
involuntary [discontinued service] retirement might forfait any rights that he would
otherwise have in gppedling the agency’ sRIF action.” 1d. a 943. Because hewastold he
had no assgnment rights, and because he was not told that decting a discontinued service
retirement “would preclude alater gppedl,” Mr. Covington made what the court described as
“[a] decison made with blinderson.” 1d. (interna quotation omitted). The court held that
the information that Mr. Covington received from his government employer “was
mideading and erroneous in materia ways,” was reasonably relied upon, and that Mr.
Covington's retirement decison was involuntary. 1d. at 942.

In contrast to the mignformation discussed in Covington, Mr. Jefferson did not
provide materidly erroneous information that plaintiff reied upon. Mr. Covington was
specificaly told he had no assgnment rights, which wasin error. Plaintiff was not told he



had the right to have Mr. Jefferson hold his completed retirement application — Mr.
Jefferson smply acquiesced when presented with the completed retirement application.
Mr. Covington was given information that led him to believe a discontinued service
retirement was his best option, and was not informed of materia information about his
rights that would have controverted thet belief. Plaintiff here made his decison to file his
retirement gpplication apparently before consulting Mr. Jefferson, based on correct but
incomplete information that obtaining an gpproved voluntary retirement was a successful
block to resssignment in the Army.> Thereis no evidence in the record that Mr. Jefferson
provided plaintiff with erroneous information about retirement aternatives.

Beginning with Sammit, the Federa Circuit recognized the applicability of the
involuntariness andyss of civilian personnd separations, such asthat used in Covington, to
military personnel separations. See Sammtt, 780 F.2d at 32 (*[W]e conclude, aswe havein
civilian pay cases, that the exercise of an option to retire is not rendered involuntary by the
imminent impodtion of alessdesrable dternative” (citing Covington, 750 F.2d at 942).
When the Court of Federal Claims and its predecessor, the Claims Court, have tested
military resgnations or discharges for involuntariness due to misrepresentation, the courts
have dismissed severad casesfor lack of jurisdiction Moyer v. United States, 41 Fed. Cl.
324, 330 (1998), &ff'd, 190 F.3d at 1320-21; Nickerson v. United States, 35 Fed. Cl. 581,
588 (1996); Bergman, 28 Fed. Cl. at 587-89; Heaphy, 23 Cl. Ct. at 702-03. This court has
aso found amilitary retirement to be voluntary under the Covington andysis for
involuntariness due to misrepresentation. Kim v. United States, 47 Fed. Cl. 493, 496-503
(2000) (dismissing on failure to Sate aclaim grounds). One decision has concluded, based
on the Covington analys's of misrepresentation, that a military resignation, discharge or
retirement might have been involuntary. See Tippett, 185 F.3d at 1255, 1258 (stating that
the plaintiff dleged facts that are “ sufficient to make out a primafacie case of
involuntariness’ and remanding the case for further proceedings).

Captain Tippett had received an adverse Officer Efficiency Report which stated that
his “extra-marita relationship had contributed to the degradation of Tippett’s unit and had
prevented Tippett from properly motivating his subordinates” 1d. at 1251-52. Because

>The parties now agree that Mr. Lynn was mistaken in believing, a thetime he filed his
retirement gpplication, that he could not block reassgnment by reason of his medica problems until he
was formally referred into the Army’ s disability evaluation system. Transcript of December 2, 2003
Ora Argument (Tr.) at 49. Beforethe MMRB convened, it appears that his P3 permanent disability
profile, an earlier step in hismedica review by the Army, could have blocked his reassgnment, even if
PCS (Permanent Change of Station) orders had been issued. See Army Regulation 600-60 Physica
Performance Evauation System 2.6 (Oct. 31, 1985) (“Assgnments(a) . . .. Prior to proceeding on
assignment ingructions, dl soldierspossessinga ‘3 or ‘4’ permanent physica profile will be evauated
by an MMRB.”); Tr. at 48-50.



Captain Tippett faced possible disciplinary action, he was ordered to show cause why he
should be retained on active duty and was told that he had three options. submitting a
resignation, requesting discharge or “ appear[ing] before a board of inquiry in order to show
cause for retention.” Id. at 1252. Captain Tippett obtained advice from two Army Tria
Defense Service lawyers regarding his best course of action and his digibility to join the
Reserves. 1d. at 1252-53. This representation lasted about ayear and, at one point, one of
the lawyers stated that he would “* double check with both PERSCOM [Totd Army
Personnel Command] and the Department of the Army to make sure [his advice] was
correct.” Id. at 1252 (quoting the complaint). One of Captain Tippett's lawyers was
eventudly reprimanded for a conflict of interest in his representing Captain Tippett after
having worked on the Staff Judge Advocate investigation of Captain Tippett’'s extra-marital
relationship. 1d. at 1253. Captain Tippett asserted that some of the advice he received was
erroneous. |d. at 1255.

The dleged erroneous advice included the omission to inform Captain Tippett that
his discharge papers would include a negative notation, and the incorrect assurance that he
would be digible for an gppointment in the Reserves. 1d. at 1256-57. Captain Tippett
sgned arequest for discharge and received a standard separation document that stated the
reason for separation was “* Misconduct, Mora or Professond Derdliction.”” 1d. at 1252-
53. When Captain Tippett requested an gppointment in the Reserves, the Army found him
to be indigible due to histype of discharge. 1d. at 1253-54. Due to the procedural posture
of the case, the court remanded Captain Tippett's case to the Court of Federal Claimsfor an
evidentiary hearing. Id. at 1258. The court stated, however, that “ Tippett has asserted facts,
if proven, that are sufficient to make out a primafacie case of involuntariness” Id.

The ditinctions between the misinformation discussed in Tippett and the conduct of
Mr. Jefferson are many. Captain Tippett was represented by attorneys who advised him of
dternatives to disciplinary proceedings and who gave him assurances that the advice had
been “double check[ed].” 1d. a 1252. In this case, Mr. Jefferson merely accepted a
completed retirement application and did not refuse plaintiff’s request to hold the
application until plaintiff contacted him; he did not advise plaintiff about whet actions
plantiff should teke. See AR at 74. Captain Tippett asked specific questions regarding his
best course of action and his eigibility for the Reserves, and clamed to have received
erroneous advice. 1d. at 1252, 1255. Paintiff has not alleged that he asked Mr. Jefferson
for advice regarding hislegaly authorized dternatives, which gppear to have been limited to
ether submitting his application for immediate processing or retaining possession of the
completed gpplication.

Faintiff has not shown that he asked for materid information regarding how to
submit avoluntary retirement gpplication or that he received erroneous information in
return. Nor has plaintiff shown that he asked for advice about how to prevent reassgnment
or how to obtain a disability retirement, which gppear to have been his primary objectives,
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or that he recelved erroneous information on those topics. See AR a 243 (writing in 1996,
plaintiff stated: “1 was going to retire . . . rather than go to anew assgnment . . . .”); Compl.
111 (“Paintiff was awaiting information regarding a potentia medicd retirement.”).

Maintiff has not proved that Mr. Jefferson offered “ specific misinformation, deception or
improper advice,” Heaphy, 23 Cl. Ct. at 702, that would have misled a“reasonable person,”
Bergman, 28 Fed. Cl. at 588. Absent specific examples of misrepresentation that would
riseto the leve that existed in Scharf and Covington, “aresignation will not be found to

have been involuntary for purposes of jurisdiction.” Heaphy, 23 Cl. Ct. at 702. The court
concludes that plaintiff has not carried his burden of showing that defendant misrepresented
materid information that would have mided a reasonable person.

Even assuming that plaintiff had received misinformation through Mr. Jefferson’s
conduct, plaintiff would till have to show that he “ materidly religd] on the misnformation
to hisdetriment.” Covington, 750 F.2d at 942. The favor requested of Mr. Jefferson
appears to have been of little or no importance in plaintiff’s plan to avoid reassgnment by
applying for voluntary retirement as a back-up measure in case he did not get into the
disbility evduation sygem intime. In plantiff’s 1996 memorandum contesting his failure
to get adisahility retirement, he Stated that he needed retirement orders to prevent
resssgnment. “Although no one was [to] blame for the delay, however, if the[MMRB] had
convened in atimey manner, there would not have been aneed for the retirement orders”
AR a 243. Paintiff believed that because of the delay in convening the MMRB he needed
retirement orders to block reassgnment. See Tr. a 11 (“Mr. Lynn's interpretation of the
regulation was, obvioudy, that the MMRB was the time at which he could not be
reassgned.”). Paintiff has not shown that he relied upon Mr. Jefferson’s acquiescence to
his request not to forward the completed retirement application, because it gppears from
the record that plaintiff wanted retirement orders to block reassgnment, regardiess of who
meade the telephone call that authorized the forwarding of the gpplication. See AR at 243.

During the summer of 1994, when plaintiff was due for reassgnment, he was
offered two reassgnment options and turned both of them down. AR at 46 (IG Letter
dating that plaintiff was “initidly offered Panama and then a Deputy Didirict Engineer
positionin New York . . . [but] declined the positions’). His assignment officer® reported
that plaintiff “asked to retireingead.” 1d. Plaintiff, with the assstance of his assgnment
officer and Mr. Jefferson, was able to execute the voluntary retirement plan that he had
prepared for this contingency. See AR at 243 (“| was going to retire if the MMRB was not
held rather than go to a new assgnment and [not be able to] perform.”). Thereisno
contemporaneous evidence that plaintiff was dissatisfied with the forwarding of his
retirement application. Indeed, at least eight months passed after plaintiff received notice

¢Branch Manager and Assignment Officer are onein [Sic] the same person. This person was
respongble for assuring Mr. Lynn's career and assgnment progression.” Pl.’sResp. at 1.
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of his gpproved retirement gpplication on August 18, 1994 before plaintiff authorized a
request to revoke his retirement orders.” Because plaintiff’s plan moved forward in away
conggtent with his understanding at the time of his best interests, the court does not find
that plaintiff relied on Mr. Jefferson’s conduct.? The evidence before the court supports
the view that plaintiff made a voluntary decision to retire based on his perceived need to
prevent reessgnment. The evidence does not support the theory that plaintiff’s retirement
was rendered involuntary because he dlegedly relied on Mr. Jefferson’s acquiescence in
his request to hold his gpplication unfiled. Because the court finds that plaintiff did not

rely on the conduct of Mr. Jefferson, there is no need to examine whether plaintiff suffered
adetriment because of the forwarding of his retirement gpplication.

The court finds that Mr. Jefferson’s conduct does not congtitute a misrepresentation
on which Colond Lynn could have relied to his detriment. Mr. Jefferson’s conduct in the
circumstances of this case could not render a voluntary retirement involuntary under the
governing case law.

2. Whether There Was a Frudtrated Attempt to Withdraw Retirement
Application

Paintiff assertsthat the court should “tregt[] this retirement asinvoluntary . . .
[because] [p]laintiff attempted to withdraw or revoke hisretirement orders.” Pl.’sMSJat
13. Inacivilian pay case, the Court of Clams held that a voluntary resignation was
“deemed to be withdrawn” when procedurd rights of withdrawal had been withheld.
Cunningham v. United States, 423 F.2d 1379, 1383-85 (Ct. Cl. 1970). Thus, afrustrated
attempt to withdraw a voluntary retirement request or aresignation may render that
separdion involuntary and give jurisdiction in thiscourt. Gallucc v. United States, 41 Fed.
Cl. 631, 638 (1998) (“[U]nder certain circumstances plaintiff may defeat the presumption
of voluntariness by demongtrating that he made an atempt to withdraw the resignation
before the effective date, but was summarily refused.”) (citing Cunningham, 423 F.2d at

'On September 23, 1994, the MMRB directed plaintiff to undergo an MEB. AR at 129. This
development in his disability evauation was the one plaintiff had been waiting for to be able to block his
reessgnment. See Tr. at 11 (dating that plaintiff believed that the MMRB processes would block his
reessgnment). Plaintiff’s request for revocation of his retirement orders was not submitted until May
1995. AR at 45, 74.

8Thereis conflicting evidence as to whether plaintiff authorized the forwarding of his submitted
retirement application. Compare AR a 46 (summarizing amemo from the assgnment officer who
“dated thet [plaintiff] declined the positions and asked to retire instead”) with AR at 74 (dating, in a
memo written by Mr. Jefferson, that the * personnel officer [assgnment officer] did not have LTC
Lynn's permisson to process the request [for retirement]”).
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1384-85).

In Cunningham, a civilian employee of the Air Force submitted her resignation on
May 23, 1959 with an effective date of June 12, 1959. 423 F.2d at 1380. Shortly after
submitting her resignation, she orally requested to withdraw it, but this request was ordly
denied. Id. Shethen submitted awritten request to withdraw her resignation two days later,
dating that a misunderstanding of her supervisor's comments about her “job progress’ had
led her to resgn and that, after redizing her error, “she withdrew her resignation.” 1d. at
1380-81. Threedays later her request to withdraw the resignation was denied. 1d. at 1381.
The denid dtated that “*it is not conddered to the mutua advantage of yoursdf and the Air
Force to withdraw thisresignation. 'Y ou will therefore be separated by voluntary
resgnation effective 12 June 1959."” 1d. Ms. Cunningham requested grievance hearings
from both the Air Force Grievance Committee and the Civil Service Commission. 1d.
When she appeded the Air Force' s and the Civil Service' s decisions that denied her request
to withdraw her resgnation, Ms. Cunningham aleged that “*insuperable duress” forced her
resgnation, but both the Air Force and the Civil Service denied her an opportunity to prove
that duress. Id. at 1383-84. The court found that the grievance procedures she received
were not adequate. Seeid. a 1382-83 (dating that the Air Force violated the governing
regulations by holding a hearing “in [Ms. Cunningham’ 5] absence and without her
participation” and that the Civil Service proceedings failed to “accord[] [her] the rights
accorded her [by statute]”). Because her attempted withdrawal of her resignation was
denied over two weeks before its effective date, and because violations of statute and
regulation voided the grievance procedures gppeding that denid, the court held that Ms.
Cunningham was “not lawfully separated or removed” and granted back pay. 1d. at 1385.
The court in Cunningham determined that the denid of specific procedurd rights related to
an employee’ stimdy request to withdraw a resignation voids the agency’ s determination
that the resgnation was voluntary. Id. at 1382.

In the military pay context, “strong policy reasons compel courts ‘to dlow the
widest possible latitude to the armed services in their administration of personne
matters.”” Vogev. United States, 844 F.2d 776, 782 (Fed. Cir. 1988) (quoting Sandersv.
United States, 594 F.2d 804, 813 (Ct. Cl. 1979)). “The Secretary [of the Army] can
exercise discretion to accept [aresgnation] or not, and alow the withdrawa [of a
resignation] or not, and his decison will be sustained if not arbitrary and capricious and
contrary to law.” Colev. United States, 689 F.2d 1040, 1041 (Ct. Cl. 1982). The Army’s
decison of whether or not to accept awithdrawa of aresgnation “must be granted
ubgtantial deference” Brown v. United States, 30 Fed. Cl. 227, 231 (1993).

In Galucci, aMarine Corps captain was faced with two choices after assaulting an
enlisted man:  he could choose between voluntary resignation under the Voluntary
Severance Incentive (VSl) program or adminigirative separation proceedings of “uncertain
conseguences.” 41 Fed. Cl. at 634-35. On May 18, 1994, Captain Gallucci submitted a
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VSl gpplication, “to avoid the [generd’ 5] recommendation for adminigrative discharge” 1d.
at 636. Captain Gdlucci was aware that “*the decison to apply for VSl . . . isafina and
irrevocable decision to leave the active component of the Marine Corps. Requeststo
withdraw applications will not normally be approved.””  1d. (quoting unidentified Marine
Corpsdirective). Before receiving notice that his V'Sl gpplication had been approved,
Captain Gdlucci tried twice to avoid or delay the VS separation, without actualy
submitting aforma request through Marine Corps channels to withdraw hisVS
goplication. 1d. Herecelved notice on August 23, 1994 that his resignation had been
approved, and that his effective date of separation would be September 15, 1994. Id.
Captain Galuca findly submitted his request to withdraw the VSl resgnation on
September 9, 1994. Id. The Commandant of the Marine Corps denied his request to
withdraw his resignation on September 15, 1994 because “* the request for separation was
mede voluntarily.”” 1d. (quoting unidentified portion of the administrative record). Captain
Gdlucci continued his efforts to withdraw his resignation after he was honorably
discharged. Id. at 636-37.

The court examined whether Captain Gallucci’ s attempts to withdraw his resignation
were “summarily refused.” Id. a 642. Mererefusa of arequest to withdraw aresignation
is not enough to prove involuntariness. “al the conditions precedent to granting such a
request [must be] fulfilled.” 1d. When Captain Gdluca findly made his withdrawa
request, it was no longer timely. 1d. at 637, 642 (noting that the VSl program required
withdrawa requests to be made 45 days before the scheduled separation date). Therefore,
the court found that the Corps denid of the withdrawa request “comport[ed] with the
goplicable Marine Corps regulations and cannot be held to have been wrongful.” 1d. at 642.
The court also noted that ignorance of regulations regarding the withdrawa of aresgnation
is “not accepted as an excuse for falure to comply.” 1d. Finding the resgnation to be
voluntary, the court dismissed Captain Galucci’s complaint for lack of subject matter
jurisdiction. 1d. at 645.

Other military pay plaintiffs claming involuntary separation due to frustrated
attempts to withdraw resignations have had their claims dismissed for lack of jurisdiction.
See, eq., Scarseth v. United States, 52 Fed. Cl. 458, 478 (2002) (“ The Army did not
improperly fail to dlow the plaintiff to withdraw his resgnation.”); Brown, 30 Fed. Cl. at
231 (dating thet the plaintiff’ s attempt to withdraw his resignation was untimely because it
was submitted after his resignation had been accepted). Plaintiff has cited no pay case, nor
isthe court aware of one, where amilitary plantiff’s resignation or retirement gpplication
was rendered involuntary due to afrugtrated attempt to withdraw the voluntary retirement
application or resignation. The relevant authorities require that involuntariness of a
retirement application be shown by atimely request to withdraw the application, see
Gdlucd, 41 Fed. Cl. a 642 (dating that atimely request to withdraw resignationisa
“condition[] precedent to granting such arequest”); Brown, 30 Fed. Cl. a 231 (finding an
attempted withdrawa untimely because submitted after voluntary resignation accepted), and
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by the denid of aprocedurd right guaranteed by statute or regulation, see Cunningham, 423
F.2d at 1385 (finding that “both the [Air Force] and the Civil Service Commission erred in
denying plaintiff’s procedura rights under the Veterans Preference Act”). Further, in the
military pay context the authorities indicate that the decision to accept or deny arequest to
withdraw a retirement application lies solely within the discretion of the service, see

Brown, 30 Fed. Cl. a 230-31 (noting that the decison is discretionary and that the denidl
of arequest for withdrawal of resgnation “must be granted substantial deference’), and that
the plaintiff’signorance of the procedura requirements for arequest to withdraw a
retirement gpplication is no excuse for failing to follow those procedurd requirements, see
Gdlucd, 41 Fed. Cl. a 642-43 (noting that Captain Gallucci’ signorance of the 45-day rule
under which aresignation withdrawa request could be timely filed was no excuse for

failing to properly request the withdrawal of his resgnation and holding that his resignation
was voluntary).

Fantiff dlegesin briefing that he made attempts to “withdraw or revoke’ his
retirement orders, P’ sMSJ at 13, and that “[p]laintiff did not fail to request withdrawa of
his retirement gpplication.” Plaintiff’s Oppogtion to Defendant’ s Maotion to Dismiss for
Lack of Jurisdiction or, in the Alternative, for Judgment on the Administrative Record and
Response to Defendant’ s Oppodtion to Plaintiff’s Motion for Review of Decision on the
Basis of the Adminigtrative Record (P.’s Opp.) a& 5. The parties addressed these
dlegationsin detail at oral argument. Tr. at 14-47, 53-55, 58, 61. The partiesarein
fundamenta disagreement as to plaintiff’s dlegations that he made attempts to “withdraw or
revoke’ hisretirement orders and that “plaintiff did not fall to request withdrawa of his
retirement application.”

The only contemporaneous evidence before the court of the revocation of plaintiff’'s
retirement ordersis the Orders 138-8 of May 18, 1995 which revoke the August 18, 1994
retirement orders. AR at 285. Copies of the paperwork that might have triggered the

The regul ation governing a request for withdrawa of a Regular Army officer’s retirement
gpplication is Army Regulation 635-100 14-12. Thisregulation does not address a possble
relationship between a change in retirement orders and the process of withdrawal of a retirement
gpplication. 1d. One subsection of the regulation addresses the standard for gpprova of arequest for
withdrawa of aretirement application. See Army Reg. 635-100 4-12(a)(1) (“A request for
withdrawal [of an application] will not be approved except for extreme compass onate reasons or for
definitely established convenience of the service.”). A different subsection addresses the standard for
approva of achangein the date of a pending retirement. See Army Reg. 635-100 4-12(a)(2) (“A
request for change in the retirement date will not be gpproved unless extenuating circumstances arise
which justify an exception to policy.”). To the extent a rdationship between requests for changesin
retirement orders and requests for withdrawal of retirement gpplications may be inferred from the
structure of the regulation, the processes are separate and distinct.
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revocation are not intherecord. AR at 285, Tr. at 22-23.

Faintiff’s verson of the triggering action isthat Mr. Jefferson and plaintiff talked
about when to revoke his retirement orders and they decided to hold off. Tr. at 24 (“[T]here
was no reason to revoke those ordersthen.”). Later, when retirement was imminent,
plantiff alegesthat he and Mr. Jefferson submitted plaintiff’s request for revocation of the
retirement orders. 1d. a 24-25 (explaining thet “the idea [plaintiff] had of revoking [hig]
orders before.. . . isnow [May 1995] agood idea’). Plaintiff’ s verson has some support in
two statements from Mr. Jefferson in the record, one written in 1996, AR at 74, and one
written in 2000, Supplement to the Administrative Record (AR Supp.) a 6. Mr. Jefferson’s
gatement in 1996 puts the emphass on Mr. Jefferson’s assstance to plaintiff in changing
his scheduled retirement in the light of changing circumstances. “1 advised [plaintiff] to
delay the revocation of the orders since the medica process would be completed before
the retirement date. In May 1995, the medical process was not completed, and | requested
revocation of LTC Lynn’sretirement orders” AR a 74. In his 2000 statement, Mr.
Jefferson uses different phrasing and puts the emphasis on plaintiff’s decison to request
the revocation of hisretirement orders. “At the request of retired LTC Lynn | forwarded a
request for revocation of his gpproved retirement to DA [Department of the Army]. DA
approved the revocation and the retirement orders were revoked.” AR Supp. &t 6.

Defendant’ s version of the triggering action is that plaintiff’s retirement orders were
suspended due to medical treatment and disability evaluation processing. Tr. at 42-44.
Defendant’ s version is supported by the |G Letter written in 2001 communicating the
results of an inquiry requested by plaintiff into his retirement.’® AR at 44-47. The Army
Ingpector General Assistance Divison reviewed severd documents from the Physical
Evauaion Board Liaison Officer (PEBLO) a Fort Hood, including an affidavit by plaintiff
dated May 17, 1995 “dat[ing] that [plaintiff] desired retention on active duty in the Army
beyond the scheduled date of expiration of [plaintiff’s| term of service,” acopy of a
memorandum dated May 17, 1995 entitled “ Subject: Retention Past Scheduled Release
Date, LTC Milton N. Lynn” and a satement detailing where the memorandum had been
faxed and mailed on May 17, 1995, including ddlivery to the Retirement Section of Fort
Hood where Mr. Jefferson worked. AR at 45. Defendant’ s version isaso in accord with a
review of plaintiff’s disability evauation by the United States Army Physicd Disability
Agency in 1998 which stated that “[plaintiff’ g [r]etirement orders [were] suspended dueto
pending medicd trestment.” AR at 108.

The court reviewed Army regulations in order to clarify the procedures that

19The letter to plaintiff begins, “Thisisthe fina response to your Inspector Generd (1G)
ass stance requests and your December 12, 2000, |etter to the Secretary of Defense concerning your
retirement.” AR a 44.
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triggered the revocation of plaintiff’s retirement orders. Retirement orders are briefly
described in Army Regulation 635-100 1 4-4:

a Orders announcing retirements will be issued by PERSCOM, at the
earliest possible date.

¢. Once an order has been issued and officid notification of retirement
approva has been dispatched, orders will not be amended or revoked except
for extreme compass onate reasons or for the good of the service.
Amendment or revocation must occur prior to the date of retirement.

Army Reg. 635-100 {4-4. This regulation does not specify the procedures or forms that
should be used to revoke retirement orders. 1d.™

The absence of reference to procedures or formsin the sparsely-worded text of
Army Regulation 635-100 1/ 4-4 does not mean that forms and procedures were not
avalable to guide Army personnd in submitting a request for revoceation of retirement
orders. Paragraph 4-4 of Army Regulation 635-100 is located in Chapter Four of Army
Regulation 635-100 dealing with retirements of Regular and Reserve officers. Chapter
Three, which deals with the release from active duty of non-regular (Reserve) officers,
describes more detailed personnel procedures and forms used in military separations
including retirements. See generdly Army Reg. 635-100 11 3-1 to 3-104. Chapter Three,

10fficers scheduled for retirement may be retained on active duty beyond their
retirement date due to disability processing. This option is discussed in Army Regulation 635-40
Physica Evduation for Retention, Retirement, or Separation 1 3-7 (Aug. 15, 1990):

Retaining soldiers on active duty after scheduled nondisability retirement or discharge
date
A soldier whose normd scheduled date of nondisability retirement or separation occurs
during the course of hospitalization or disability evauation may, with his or her consent,
be retained in the service until he or she has atained maximum hospita benefits and
completion of disability evaluation if otherwise digible for referrd into the disability
sysem.

a. Officers and warrant officers on extended active duty may be retained on
active duty according to the provison of AR 635-100, chapter 3 [chapter dedling with
releasing of Reserve officers on active duty].

Army Reg. 635-40 1 3-7. Thisregulation also does not specify the procedures or forms that should be
used to revoke retirement orders which must be amended or revoked in order to dlow timefor a
disability evaluation to be completed. 1d.
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athough not applicable by force of law to plaintiff’ s retirement, describes procedures and
forms that appear to be consstent with those used in May 1995 in plaintiff’ s request for
revocation of his retirement orders. For example, Army Regulation 635-100 ] 3-8 titled
“Medica/denta care required, or sick in hospital when period of service expires’ outlines
how a Reserve officer’s personnd Stuation is handled when medical trestment and
disability processing interfere with a scheduled release from active duty:

a An officer undergoing rdease from active duty (voluntary or involuntary)
or completion of expiration of term of service, may only be considered for
retention past the established release date when continued hospitdization is
required and/or physical disability processng isrequired, or has been
initiated. The request for retention will be submitted to HQDA according to
paragraph d below. Officers determined medicdly fit for
retention/separation will not be retained past established release date.

b. An officer undergoing retirement (voluntary or involuntary) under chapter
4 due to length of service or maximum age will not be retained on active duty
unless the medica condition requires referrd of the caseto aphysicd
evaluation board (para4-37). When retention is required the hospital
commander will notify Cdr, PERSCOM . . . and request the officer's
retirement orders to be rescinded. The request will include—

(1) The medica diagnosig(es).

(2) A certification by the medica facility commander that the case
will be referred to aphysical disability evauation board.

(3) Expected date or date case was transmitted to a physica evaluation
board.

(4) Cetification that the officer consents to the revocation of
retirement orders. (Revocation of retirement orders requires Cdr,
PERSCOM . . . approval.)

c. Officerswill not be retained on active duty beyond their scheduled release
or retirement date without written consent which must be signed by the
individua concerned. (Seefig 3-1.) . ... The consent affidavit will be

attached to the request for retention or request for revocation of retirement
orders. . ..

d. Commanders of Medicad Trestment Fecilities (MTF) will forward an
goplication for retention, endorsed by the officer’ s unit commander to Cdr,
PERSCOM . ... A request for retention requires approval by HQDA and will
indude the fallowing information:

(4) A copy of the retention affidavit.

Army Reg. 635-100 1 3-8. Figure 3-1 of Chapter 3 is a sample affidavit which contains no
mention of Reserve status and the text of which concludes. “Wherefore, in congderation
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of the above [fully advised of rights and advantages of staying on active duty pending

hospital care and/or physical disability evauation], | (Do/Do not) desire retention on active
duty in the Army beyond the scheduled date of expiration of my term of service” Army

Reg. 635-100 fig. 3-1. The court notesthat, in plaintiff’s case, an affidavit and request for
retention, contemporaneous with the revoceation of plaintiff’s retirement orders, were
produced by the PEBLO at Fort Hood for review by the Army Inspector Generd Assistance
Divison. The court believes that a reasonable interpretation of Mr. Jefferson’s actions as
reflected in his statements that he “requested revocation of LTC Lynn'’ s retirement orders,”
AR a 74, and that “[a]t the request of retired LTC Lynn | forwarded arequest for revocation
of his gpproved retirement,” AR Supp. a 6, would be that these actions were minigterid
tasks involving the forwarding of documents originating with the PEBLO. The court
concludes, as did the Army Ingpector General Assistance Division, that “while [Mr.

Jefferson] may have submitted [plaintiff’ s| request for revocation of [plaintiff’s

retirement, the preponderance of physica evidence indicates that [plaintiff’ s retirement

was revoked pending the Physica Evaluation Board (PEB).” AR at 45.

Faintiff’sview of thelegd effect of the revocation of retirement ordersis that the
retirement gpplication is aso revoked or withdrawn. Pl.’sResp. a 3 (“Plaintiff asserts that
there is no digtinction between revocation of retirement orders and withdrawa of an
application.”). According to plaintiff, “[the retirement application] is dead once the orders
are issued, and once the ordersissue, and they are revoked, there is no viahility to the
application.” Tr. at 26. Plaintiff offered no authority for thisinterpretation. Tr. at 26-27.
Revocation of military ordersis discussed in Army Regulation 600-8-105 Military Orders.
“Revoke an order when it is void and was without effect from the beginning.”*? Army Reg.
600-8-105, Format 705 Amendment of orders, fig. 2-6 at 25 n.7 (Oct. 28, 1994). This
regulation does not, however, clarify the relationship between retirement orders and an
approved retirement gpplication. The text of Army Regulation 635-100 ] 4-4 does not
treat retirement orders as synonymous with an gpproved retirement gpplication. The
gatements “ Orders announcing retirements’ and “Once an order has been issued and
officid natification of retirement approva has been dispatched” in Army Regulation 635
100 11 4-4 do not, by their terms, support plaintiff’s assertions that “thereis no distinction
drawn in the regulatory scheme for distinguishing between applications and orders,” Tr. &
26, or plaintiff’s assertion that “the orders become the embodiment of the gpplication, and
onceit'sacted upon . . . the gpplication has no legd efficacy.” Tr. at 26-27.

Defendant’ s view is that when retirement orders are revoked, the revocation does
not affect the underlying approved retirement gpplication. See Tr. at 46 (“The Army . . . has
aways assumed that the retirement gpplication remained effective, that it was suspended in

12This regulation wasin effect when Orders 138-8 were issued. Orders 138-8 utilized Format
705.
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light of the disability evauation in order to dlow that to continue. When afind
determination was made in the disability process, thet . . . gpplication became effective.”).
Defendant’ s view has support in the interpretation of Physica Evaluation Board (PEB)
procedures given by the Chief of the Army’ s Retirements and Separations Branch in 1999:

SUBJECT: Retirement Processing in Conjunction with Medica Holds

1. When asoldier has an approved retirement and orders have been
published, those orders are revoked if that soldier is pending evaluation of a
PEB. The retirement remains approved, only the orders are revoked. Upon
notification that the soldier is cleared by the PEB for retirement, anew
PRCN [PERSCOM Retirement Control Number] isissued authorizing
publishing of new orders. A new request for retirement is not required snce
the origina retirement remained gpproved.

AR at 230.

PEB policies and documents aso support thisview. On May 31, 1996 the Physica
Disability Branch announced thet “[i]f this soldier [plaintiff] was scheduled for separation
or retirement for reasons other than physica disability, that separation or retirement action
may continue.” AR a 255. “Scheduled for retirement” isaterm that isdefined in U.S.
Army Physica Disability Agency Policy Memorandum #4 - Presumption of FitnessRule |
5(a) (Apr. 10, 1993):

a USAPDA gpplies the presumption of fitness rule to the categories of
dispositions described below.

(2) Category Il: The soldier is scheduled for retirement at the time of
referra into the disability system. Scheduled for retirement includes
gpproved voluntary retirement gpplication; revocation of retirement orders
for purposes of MEBD/PEB processng; . . . .

AR at 135-36. Because plaintiff’s revocation of retirement orders was for purposes of
PEB processing, he was in the category of “scheduled for retirement” and his retirement
goplication was il effective. Therefore, the revocation of his retirement orders did not
withdraw or revoke his retirement application. This interpretation is consstent with the
fact that the Army issued plaintiff’s second set of retirement orders on June 10, 1996,
shortly after the disability evauation was complete. AR a 250. The court agrees with the
|G Letter which concluded in 2001 that “the regulations governing retirement and the
Physica Evauation Board process dof] not have explicit details on the effects of
revocation on aretirement request.” AR at 44. But here the weight of the evidence
supports defendant’ s view that the revocation of the retirement orders did not revoke
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plantiff’ s retirement application. See Tr. a 35 (“[T]his[revocation] isaminigterid matter
which has the effect of merdy suspending Mr. Lynn’s voluntary retirement in order to
dlow the military disability evduation to go forward.”) Plaintiff has not shown by a
preponderance of the evidence that the revocation of hisfirst set of retirement orders
condtituted awithdrawal of his retirement.

The court has scoured the record for any evidence of atimely request to withdraw
plantiff’s retirement gpplication. Plaintiff bears the burden of establishing subject maiter
jurisdiction by a preponderance of the evidence. Reynolds, 846 F.2d at 748. If plaintiff
attempted to withdraw his retirement gpplication but did not follow the procedures for
doing s0, ignorance of those procedures is no excuse for hisfailure to file atimely request
to withdraw his retirement application. See Gdlucdi, 41 Fed. Cl. at 642 (“Ignorance of the
law is not accepted as an excuse for failure to comply.”).

Here, there is no evidence that plaintiff filed any request to withdraw his voluntary
retirement gpplication, Hill lessatimdy request. See AR a 2 (Mr. Karl F. Schneider
commenting on “the lack of any documentation showing Mr. Lynn’sintent to withdraw his
retirement application”). Instead, the record indicates that plaintiff pursued disability
retirement through the disability evaluation process for gpproximately two years. AR a
255-365. Therecord aso indicates that a disability retirement might have offered some
advantages over voluntary retirement.’® Def.’sMTD at 6; Pl.’s Resp. at 2-3; see dso Army
Reg. 635-100 1 3-8 (noting potentia advantages associated with separation based on
disability). Plaintiff has not shown that he attempted to withdraw his retirement application
as permitted by Army Regulation 635-100 1/ 4-12, despite dmost two yearsin which to do
0. Plantiff has not met his burden to prove that hefiled atimdy request to withdraw his
retirement gpplication.

Even assuming that plaintiff had filed atimey request to withdraw his retirement
goplication, plaintiff has not shown that he was denied procedura rights guaranteed by
datute or regulation. See Cunningham, 423 F.2d at 1383 (concluding plaintiff was denied
procedura rights). Plaintiff had notice of the discretionary standard under which requests
for withdrawd of retirement applications are gpproved. See AR 34 (quating, in the

13The parties discussed possible advantages of a disability retirement over avoluntary
retirement during ord argument. Tr. a 56-57, 66-70. Plaintiff appearsto have preferred disability
retirement over voluntary retirement. See AR at 261-62 (copy of plaintiff’s request in May 1996 for
review of fina PEB findings that he was not disabled). The court notes that the delays associated with
disability evauation beyond plaintiff’ s first scheduled retirement date added a year of active duty to
plantiff’ s service which, according to plaintiff’ s formulafor caculaing non-disability retirement benefits,
would have increased his retirement benefit from gpproximately 62.5% to gpproximately 65% of
plaintiff’s monthly base pay. Fl.’s Resp. a 2-3.
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retirement gpplication plaintiff sgned, Army Regulation 635-100 1] 4-12(a)(1) which gives
the standard for gpproving withdrawa requests). The retirement gpplication plaintiff sgned
cited the pertinent regulation for request for withdrawal of gpplication procedures and
plaintiff’ s sgnature on the application served as an acknowledgment that plaintiff was
familiar with that regulaion. Id.; see dso Army Reg. 635-100 1 4-12 (citing Headquarters
of the Department of the Army (HQDA) as approva authority and noting the need for
endorsements from commanders that route such requests through channels to PERSCOM).
Paintiff has offered no evidence that he was prevented from submitting arequest to
withdraw his retirement gpplication by any affirmative act of the United States.  Thereisno
record of arequest for withdrawa of plaintiff’s retirement goplication being endorsed and
forwarded through channels to PERSCOM and HQDA.. Thereis no record that a request for
withdrawd of plaintiff’s retirement gpplication was denied. Because plaintiff understood
his withdrawa rights and has not shown that he was denied these rights to request a
withdrawad of his voluntary retirement gpplication, plaintiff has not met his burden to prove
he was denied procedurd rights to withdraw his retirement application.

Paintiff’ s retirement was voluntary, and was not rendered involuntary by any
frudtrated attempt to withdraw his retirement application.

[1. Concluson

The court finds that plaintiff retired voluntarily on June 30, 1996. Because the court
lacks jurisdiction over back pay clams relaed to voluntary retirements from the military,
defendant’s Motion to Dismiss for Lack of Jurisdiction is GRANTED. Defendant’s
Motion for Judgment on the Adminigrative Record isMOOT. Paintiff’s Motion for
Review of Decison on the Basis of Adminigrative Record is DENIED. The Clerk shdl
DISMISS the complaint. No costs.

IT 1SSO ORDERED.

EMILY C. HEWITT
Judge
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